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COMPLAINT FOR DECLARATORY JUDGMENT (Filed June 6, 1975) 


| UNITED STATES DISTRICT COURT 
| RASTERN DISTRICT OF NEW YORK 


it 
i 
i 


Hl 


| WALTER J. MEYER, 


| LOUIS J. FRANK, Commissioner : 
| Of Police, Nassau County Police 


@ 


Piaintiff, 
COMPLAINT FBR 
-against- DECLARATORY 
JUDGMENT 


| Department, and CHRISTOPHER y Civil Action No. 


| QUINN, Trial Commisefoner and 
| Inspector, Nassau County Police , ihe Civ, 5 (cs 
|| Department. 


Defendants, : Cowcdenctind, a, 


if SP G2 GD GD © D> BD GD H — OD G GE HD & GP GD & D GH | 4B a wo a aD -eannne XK 


1, Mlaintiff Walter J. Meyer seeking declaratory relief 


! brings this action founded upon Title 42, United States Code, 


| Sections 1983 and 1985, this being a suit in equity authorized 


| by law, and Rule 57 of the Federal Kules of Civil Procedure, to 


| be brought to redress the deprivation under color of law of right, 


i privileges and immunities secured by the Constitution and laws of 


| the United States. Sought to be redressed here is the funca- 


| mental right not to be compelled to give testimony which camld be 


| used in criminal prosec:ution, as guaranteed by the Fifth Amend- 


|| ment to the Constitution of the United States, Sy this suit 


plaintiff£ seeks to annul the actions of defendants, who, under 

: color of law, and under color of their authority «es police offi- 
cials of Nassau County, subjected plaintiff to the deprivation of 
his right not to be compelled to give testimony which could be 
( used to prosecute him criminally, and not to be deprived of the 
| personal liberty to pursue a calling of his choice without due 
| process of law, in violation of the Fourteenth Awendment to the 


i Constitution of the United States. 


ii 
Jurisdiction 


| os : The jurisdiction of this Court {s invoked pursuant to 
the provisions of Title 28, United States Code, Sections 1343(3) 
and (4$, which provide for original jurisdietion of the District 
| Courts i: suits authorized by Title 42, United States Code, Sec- 
| thon 1983, and by Title 28, United States Code, Sectione 2201, 

| 2202, 

IItr 
Plaintiff 


i 3. Plaintiff Walter J. Meyer is a citiszen of the United 
/ States and of the State of New York; am! a veteran of the United 


Scetes Navy. Plaintiff is forty-seven (47) yeers of age; has 


| 
f een married since April 28, 1951, and is the father of three (3) 

“children, ages nineteen (19), seventeen (17) and fourteen (14), | 
j with whom he resides at 14 Argonne Place, Massapequa, New York. | 
| Plaiati ft had been a member of the Naseau County Police Department | 
| from October 1, 1953 until dismissed on June 4, 1971; serving as 

| @ Patrolman until 1960, when he was promoted to the rank of 


Detective, 


4 Prior to the 1970 departmental charges which form the 
| baste for this action, plaintiff never before had departmental 
| charges preferred against him throughout his seventeen (17) year 


| ferred to as the "Department"), 


Iv 
Defendants 


5. Defendant Louis J. Frank is the Commissioner of Police 
| of the Department, and the pe:.:on who ordered the plaintiff{£'s 
| digmissal from the Department, on June 4, 1971, with loss of pay 


| dating from his suspension from duties on June 25, 1970. 


6. DefendantaChristopher Quinn is an Inspector of Police in 


| 
| 
| 
| career with che Nassau County Police Depertment (hereinafter re- 


‘the Department; the persea who presided over the plaintiff's 


| departmentel trial, denied plaintiff's counsel's request for a 
| | 


| further adjournaent of the administrative hearing, found him 
| guilty of the preferred charges and recommended plaintiff's dis- 
missal from the Department. 


Vv 
Statement of Claim for Relief 


| Ts On June 25, 1970 a Grand Jury of the County of Nassau 
| indicted both plaintiff and another Nassau County Police Depart- 
| ment Detective, Robert J. Cullinan, for the crime of an Attempt 
| to Commit the Crime of Grand Lerceny in the First Degree. (Exhi- 
bit A, annexed hereto and made a part hereof). Both men entered 


pleas of not guilty to this charge. 


| 8. On July 2, 1970, the men were charged by the Department 

with certein violations of the Rules and Regulations of the De- 

| partment, to wit, conduct unbecoming an officer - attempted extor 

| tion, based upon and with the specification limited to the iden- 
tical charge and allegation for which they stood criminally in- 
dicted, (Exhibit B, annexed hereto and nade @ part hereof). 
Similarly, pleas of not guilty were entered in this civil, ad- 


ministrative proceeding. 


With the plaintiff's indictment on criminal charges and 
| ehe lodging of departmental charges based thereon, he was relieved 
| of all his duties with the Department and suspended from the 
| force without pay. He was no longer in a position to perform 
| police duties of any sort; his gun and shield having both been 


‘ _surrended. 


| 10. A departmental trial (an edministrative hearing) was 
iF 


i 
| scheduled for November 30, 1970, and adjomrned to January 6, 


— 27, February 24 and April 8, 1971 due to plaintiff's 
! 
| 


| counsel's actual engagement and upon request of plaintiff's coun- 


|| sel; and then to April 22 at *"a@ request of the defendants, due 
‘to the Easter holiday season, 
141, On April 22, 1971, plaintiff's counsel requested another 


if 


ee Such motion wae denied by defendant Quing. Plain- 
| ti£f was then advised by his counsel, John .'. Sutter, a well 


{ 
{ 
| 


| 
= and noted criminal trial attorney im Nassau County, to stand 


| ute and without the eid of counsel throughout the eivil proceed- 
| ing eo as not to incriminate himself or otherwise prejudice the 
| Pending criminal prosecution. Newertheless, at the defendant 


| Quion' 8 orders, the departmental hearing commenced that day. 
i 
| 


| 
- No crose-examination tested the credibility of the 
j 
| 


| 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 


| witnesses on the Department's direet case; and plaintiff, on the 


|| advice of counsel, offered no testimony or other evidence in his 
| behalf, 


| 13, While this departmental "trial" was in progress, Mr. 

| Justice Meyer of the New York State Supreme Court, County of 

| Nassau, granted an Order to Show Cause fr a judgment of prohibi- 

tion restricting the defendants from conducting the departmental 
trial in violation of the plaintiff's constitutional rights, and 

| the fundamental concepts of due process of law. Thereafter, the 

| Court dismissed this proceeding, instituted pursuan& to Article 7 

| of the New York State Civil Practice Law and Rules, for aajudg- 

| ment of prohibition on the grounds that it was premature and that 

| the Court could not assume that the defendants would violate the 

rights of the plaintiff. Such question, the Court held, weuld 

| have to await a final determination by the defendants upon the 


| charges. (Exhibit C, annexed hereto and made # part hereof). 


| 14. As a result of plaintiff standing alone and mute through- 
| out the departmental “trial”, he was found guilty of the charges 
by the defendant Quinn, and dismissed from the force, by order of 
| the defendant Frank, on June 4, 1971, with loss pf pay dating 

| from his suspension from all police duties which oecured on June 

| 25, 1970, the day of his criminal indictment, (Exhibit D, 


| annexed hereto and made a part hereof). 


ba 


ae se This was che first and only instance to date in the his- | 


| 
| 
| 
i 


| tory of the County of Nagsau, that a police officer facing both | 
| Criminal and resulting departmental charges was foreed to trial “f 
! the administrative level before his criminal trial took place. 


16, The criminal case against plaintiff was called to trial 
| for the first time on January 5, 1972, The plaintiff was tried 
| jointly with Detective Cullinan in the Supreme Court of the State 
of New York, Nassau County, A jury was selected on January 10, 
| and found a verdict of not guilty as to both men on January 14, 

1 1972, 


| 47. By order and judgment uated July 15 and entered on 
| August 10, 1971, of Mr. Juscice Pietoni of the Supreme Court of 
| the State of New York, plaintiff's petition under Article 78 of 


| 
| the New York State C.P.L.R. to review and annul de@endants’ ac- 


I 


| tions on the sole ground that plaintiff was deprived of his funda- 
mental right t be represented by counsel of his own cheosing, 
| 


} 


and for an oxder of reinstatene:t to the Department and a new de- 


| parteental, trial, wae dismissed, The Court held: 


“There comes a point at which 
& hearing may no longer be de- 
ferred because one particulsr: 


attorney is not available, That 
point was reached in this matter. 
eos It may not be held that the 
respondent Quinn was arbitrary 
or unreasonable in directing the 
hearing to proceed." (Exhibit 

E, annexed hereto and made a part 
bereof), 


| 18. This judgment was affirmed, without opinion, by the 

| Appellate Division of the New Yerk State Supreme Court on October 
i 10, 1972; @ motion for reargument was denied on January 19, 1973. 
| In July 1973, motion for leave to appeal was denied by the New 

| York State Court of Appeals. 


19, Note is made of the fact that the County Attorney of 

| Nassau County in this Brief before the Appellate Division of the 
| New Yok State Supreme Court characterized the plaintiff as having 
| “played only a passive role" in the alleged extortion upon which 
| Che departmental charges were baeed; but seencees thet Detective 
| Cullinan wae "clearly implicated as having @ major, active role 
in the events.” Respondents’ Brief in the New York State Appel- 
|| late Division at 14, 


20. On January 15, 1974 a verified petition en behalf of the 
plaintiff was served on defendants asking for a rehearing and re- 


consideration of the dismisesl of plaintiff from the Department. 
On April 9, 1974, plaintiff was advised in writing that his 


| 
i! 
| 
| 
| 


| 
| 
| 


| application would not be considered, 


21. Plaintiff stood mute and alone, on the advice of his 

| coudeel, failing to exercise his right to confront the witnesses 

| against him and cross-examine them through his counsel, ani to 

| offer proof and bs testify in his own behalf, {n order not to pre- 
| Judice himself and his defense at the forthcoming criminal trial 

| by his testimony and proof at the administrative proceeding. He 


| was severely prejudiced by the defendants’ actions in demanding 


| that he proceed with the civil hearing, which was based upon exe 
| actly the same allegations and charges as the then pending erimi- 
mal indictment. Plaintiff, fewed with this unreasonable demand - 
| the firet ever made in the higtery of the Department - acted ace 
|| ordingly and on his counsel's advice, in the only manner that 

| coutd insure the protection of his constitutional right not to be 
| computted to ghye testimony whieh could be used to prosecute hia 
| crintaally, By thas exercising these rights, he was found guilty 
les the departmental charges and dismissed from the Department by 
(oo defendants. This action on the part of defendants denied 

| pheintiff fundamental principles of justice and fair play mane 
[saves by due process of law. 


|| 2296 By reason of defendents' gevions herein plaintiff's 
| feputation has been severeiy damaged. He has been branded a 
| "Crooked, dismissed cop", an extortioner, The liklihood of his 


being considered eligible for other employment in his ehosen gro- 


| fession is non-existent, By reagoa of the action of the defen- 


| cants, plaintiff is clearly faced with the effective destruction 


| of his capacity to continue the practice of his profession - that 
| of a law enfarement officer, 

There has been a clear, immediate and substantial {oupac 
| on the plaintiff's reputation. This destroys his ability to ew 
| gage in his occupation, thus effectively depriving plaintiff o 

| the established means by which he has maintained his livelihood, 


23. The defendants, as well as the publie interest, could in 
no way have been prejudiced, damaged or compromised by adjourning 
the departmental hearing at plaintiff's request until resolution 
| of the then pending criminal charges. The plaintiff was suspen- 

| ded from all police duties and functions without pay. His guns 
and badge had been removed; and he was effectively and completely 
| disassociated from the Department at the time defendant Quinn ore 


dered his departmental trial to proseed. 


VI 
Prayer For Relief 


28. WHEREFORE, plaintiff respectfully prays, upon the filing 
of this verified complaint, that this Court: 


CO LC CR ee nnn oneness nnn eee ee ean 


A) Assume jurisdiction of this cause pursuant to Title 


| 28, U.S.C., Sections 1343(3) and (4) to determine the controversy; 


B) Eneer a declaratory judgment pursuant to Tith 26, 
U.S.C., Sections 2201, 2202 and Rule 57 of the Federal Rules of 


Civil Procedure, declaring that the actions of defendants in dis- 


te 
| 
i 
| 


| 
: 
| 
| 
| 


missing plaintiff from his position es a Detective in the Bessau 
County Police Department were in violation of plafattfft's consti- 
| tutional rights secured by the Fifth and Fourteenth Amendments to 


i 
} 
i 
| 
t 
} 
' 
} 
H 


| the Constitution of the United States, and therefore e nullity; 


| 


| determination of de@endants that the charges were sustained and 


| that the petitioner be dismissed from the Nassau County Police De- 
| partment, effective June 4, 1971, and reinstating the petitioner 


C) En@er an Order reviewing, vacating and annsling the 


| wien all back pay, rights, privileges and benefits ae of June 25, 
| 1970, the date he was suspended from the Department without pay; 


jor alternately 


\ 
| 
| D) Amnul the determination & defendants and remit the 


| matter for a new departmental trial; 


E) Grant plaintiff have sueh otiler, additiona}) or al- 


F) Grant plaintiff his costs an@ disbursements hersin. 


DAVID B,. AMPEL 
By: IRA LEITEL, of Counsel 
Attorney for Plaintiff 
103 Park Avenue 
New York, New York 10017 
(212) 389 - 8560 

STATE OF NEW YORK, 


COUNTY OF NEW YOR, 


3S .2 


WALTER J, MBYER, being duly sworn, deposes and says chat 


he is the plaintiff in the above-entitled praeeding; that he has | 


a 
it 
| 
| 
| 
i 
| 
| 
t 
| 
| 


read the foregoing complaint ani knows the contents thereof, that 


i the same fe true of his own knowledge. 


Plaintiff 


| Sworn to befare me 


| this day of 


EXHIBITS ANNEXED TO FOREGOING COMPLAINT: 


EXHIBIT A = INDiCTMENT 
COUNTY COURT 


OF THE COUNTY OF NASSAU 
THE PEOPLE OF THE STATE OF NEW YORK 
-against- 


ROBERT CULLINAN and WALTER MEYER 


Defendants. 


THE GRAND JURY OF THE COUNTY OF NASSAU, by this indictment, 

accuse the defendant of the crime of AN ATTEMPT TO COMMIT THE 

CRIME OF GRAND LARCENY IN THE FIRST DEGREE, committed as follows: 
The defendants, ROBERT CULLINAN and WALTER MEYER, and each 


of them, and each aiding and abetting the other, on or about the 


14th day of October, 1969, in the County of Nassau, State of New 


York, did use or abuse their positions as public servants by en- 
gaging in conduct within or relating to their official duties in 
such a manner as to affect the comp'ainant adversely, to wit: the 
said defendants, ROBERT CULLINAN and WALTER MEYER, being police 
officers of the County of Nassau, on or about the 14th day of Oc- 
tober, 1969, in the County of Nassau, State of New York, did 
attempt to extort lawful currency of the United States of America 
from Anita Trocolii by instilling in the said Anita Trocolli fear 
that the defendants would use their official positions as police 
officers to arrest her for allegedly possessing stolen property 
unless she paid to them a sum of lawful currency of the United 


States of America. 


Dated: June 25, 1970 WILLIAM CAHN 
District Attorney 


EXHIBIT B = CHARGES AND SPECIFICATIONS 


POLICE DEPARTMENT! 
COUNTY OF NASSAU, N. Y. 


Charges and Specifications 
Mineola, N. ‘ee i : 


To the Commissioner of Police: Eighth 
| hereby charge... atrolman MEYER _ Welter as neal —— 


Rank Surname i ln Mele 


with:VIQUATING (1) ARTICLE IX, RULES 10 AND 11 OF THE RULES AND REGULA TIONS, 
POLICE DEPARTMENT, COUNTY OF NASSAU, NEW YORK 


SPECIFICATIONS: 


in that 1, On information and belief, Patrolman Walter J. Meyer, Shield Number 2353, 
Eighth Precinct, did, on October 14, 1969 at, on or about 2200 hours, while assigned to 
the Automobile Squad as a Detective, conduct himself in a manner unbecoming an officer 
and prejudicial to the good order and efficiency of the Police Department by attempting, 
in consort with Patrolman Robert J. Cullinan, Shield Number 2352, Second Precinct, to 
extort a sum of money from one, Anita Troccoli of 40-15 31st Street, Jackson Heights, 
New York, resulting in his indictment on June 25, 1970 by the Nassau County Grand Jury 
for violation of Section 155. 40 of the Penal Law of the State of New York, 


, 


Comp latnant — (bac 


ibert J ens 
Leputy Chief Inspector 
Detective Division 
STATE OF NEW YORK ) 
COUNTY OF NASSAU ) sgs.: 


ALBERT J. OWENS, being duly sworn, deposes and says; that-he is a Deputy Chief Inspector 
assigned to the Detective Livision and the complainant herein. That he has read the foregoing 
charges and specifications and knows the contents thereof; that the same is true to his own 
knowledge except as to those matters therein stated to be alleged on information and belief 
and as to those matters, he believes it to ce true. That the sources of deponent's information 
are the books and records kept by the Police Lepartment and the investigation made by the 
Police Departinent, County of Nassau, New York. 


4 
Ls Lttbyzo 
Albert J wens 


Sworn to befor 
day of ff 


EXHIBIT B 


< 


FIRST ENDORSEMENT 
POLICE DEPARTMENT 
ae 8, 19.20_ 


Forward to the Commissioner of Police 
{through official channels). 


COUNTY OF NASSAU, N. Y. 


Charges and Specifications 


| have investigated these charges and 


a recommend: 
with 


. : TRIAL 
Notice of Examination 


In re Complaint 
—vs.— 


-MEYSRR:s: Walter sg 


Surname Given Name 2 inivials 
Lighth 
—atrolman 2352... Preciact. 


Rank Shieid No. Command 


NOTE: If recommended for File or Disposition, 


set forth reasons. above. 


SURNAME 


TAKE NOTICE that charges have been 
preferred against you to the Commissioner of 
Police and that these charges with specifica- 
tions thereof are as herein set forth. 


You are directed to answer in accordance 
with the Rules and Regulations of the Police 
Department at the time and place hereinafter 
designated. 


A hearing will be held and the charges 


examined into by and before the Trial Commis- 
sioner at Police Headquarters, Mineola, N. Y. 


July 6, 1970 


and will be continued as ordered until concluded. 


By direction of the 


Witness: . Lae Hé. 


SHOR: PORM"ONCENIaIT C + ORDER OF MEYER, J. DATED APRIL 27, 1971 - 
SUPREME COURT — STATE OF NEW YORK : 


¥HIAL/SPECIAL TERM, PART J. — NASSAU COUNTY 


Present: 


HON ere BERNARD 5.0 MEYER i ccscnsntnenens on 
Justice. 


WALTER J. MEYER, 
Petitioners, 


For a Judpment of Prohibition pursuant to incl 4818/71 
Article 78 of the CPLR eee 
a Th 


LOUIS J. FRANK, COMMISSIONER OF POLICE and a . 
INSPECTOR CHRISTOPHER QUINN, TRIAL COMMISSIONER | Cav Numoen.....°7... 
OF THE POLICE DEPARTMENT OF THE COUNTY OF 


42 
NASSAU, io | ome. : 


The following papers numbered 1 to read on this Me Article 78 proceeding fox 
order in nature of writ of prohibitions 


ja PAPERS NEMBLRLD | 


DBAMAMEAGKANB der to Show Cause..AWA..EXAGLGS ccc ccsencseneeneee i 2-9 


EU Ea 
Filed Papers 


Plonditagn——Eaxbatbniaa-Stipealat bison, co cescecgecencc secon sacs scoscsscscsscensscsenet-ecste-nnereotismcesrorstinpoce feeds otecel doeesciereseac 
Briefe: Plaintiff'e/Petitioner's.. teeta .. Defondant's| Respondent's 
Upon the foregoing papers it imsdtKKNKEAKGsa OOJudced that. this procecdinsg is 


dismissed. Prohibition does not lie to correct errors, but to pruvent a bcdy 
or officer from acting in excess of jurisdiction. What is complaincd of is 
the direction that petitioners proceed to trial. This is not a final order 
of the Commissioner, CPLR 7801. Petitioners can test the propricty of tha 
proceedings when a final ordor has boon mado. As they concods, and as tas 
held in Oleshko v. Now York State Liquor Authority, 29 4 D 2d 84, aria. 

21 N Y 2a 778, this court cannot assume that the Trial Commissionor will 
transgress on petitioners’ constitutional rights. 


BONO - 108K 5-76 


EXHIBLT C 


EXHIBIT D = ORDER OF DISMISSAL DATED JUNE 4, 1971 
POLICE DEPARTMENT COPY To 
COUNTY OF NASSAU, NEW YORK 


INTERNAL CORRESPONDENCE June 4, 1971 


TO Patrolman Walter J. Meyer, Shield Number 2353, Eighth Precinct 
FROM Office of Commissioner of Police 


SUBJECT NOTICE OF DISPOSITION, CASE NUMBER 3454, CHARGES AND 
SPECIFICATIONS, POLICE DEPARTMENT, COUNTY OF NASSAU, 
NEW YORK. 


1. Patrolman Meyer is hereby notified that after trial on Specification 
Number 1, Charges and Specifications, Case Number 3454, the Trial Commissioner 
recommended on May 15, 1971, to the Commissioner of Police the following: 


Found Guilty - Specification Number 1 


2. Patrolman Meyer is hereby notified tht the Commissioner of Police 
on June 4, 1971, approved the above determinatio. and recommendation of the 
Trial Commissioner and issued an order to said effect and that a further order was 
issued by the Commissioner of Police based on the determination of guilty in Case 
Number 3454, whereby the said Patrolman Meyer was ordered dismissed and his 
name dropped from the rolls of the Police Department, County of Nassau, New York, 
effective June 4, 1971, at 2400 hours, 


——. 


. Frank 
Commissioner of Police 


I hereby acknowledge due personal service on me of the foregoing 
Notice of Disposition of Charges and Specifications, this _4 © dey Of Fe 1971, 


igs fe hee lie, E Mae 


Shield Number Command 


Witness: 


EXHIBIT D 


19a 


EXHIBIT E = ORDER AND JUDGMENT DATED JULY 15, 1971 


MEMORANDUM 


SUPREME COURT, NASSAU COUNTY, SPECIAL TERM, PART | 
Index No. 4918/71 
Cal.No, 71 = 7/13/71 


In the Matter of ROBERT J. CULLINAN ard 
WALTER J. MEYER, 
Petitioners, 


Reviewing the determination of the 
Respondent which dismissed Petitioners 

from their positions as Patrolmen and 
Detectives and directing their reinstatement 
and for a new hearing, 


VS. 
LOUIS J. FRANK, COMMISSIONER OF POLICE 
and INSPECTOR CHRISTOPHEP QUINN, TRIAL 
COMMISSIONER OF THE POLICE DEPARTMENT 
/” THE COUNTY OF NASSAU, 
Respondents. 
ERACKEN & SUTTER, ESQS., HON, JOSEPH JASPAN 
Attorneys for Petitioners County Attorney of Nassau County 
50 Mineola Boulevard Attorney for Respondents 
Mineola, New York 11501 Nassau County Executive Building 
Mineola, New Yor’: 1150] 
In this proceeding pursuant to Article 78 of the CPLR 
judgment fis granted In favor of respondents dismissing the 
petition, 


Petitioners were members of the Police Department of 


the County of Nassau. On June 25, 1970. they were indicted 


by the grand jury of Nassau County and charged with "an at- 
tempt to commit the crime of Grand Larceny in the First 
Degree." On July 2, 1970, written departmental charges were 
prepared, charging petitioners with violating Article IX, 
Rules 10 and 11 of the Rules and Regulations, Police Depart- 
ment, County of Nassau--conduct unbecoming an officer and 
prejudicial to the good order and efficiency of the Police 
Department. A departmental hearing was schedule for November 
30, 1970, and adjourned, at the request of petitioners, to 
January 6, January 27, February 24, April 8, and April 22, 
1971. Each adjournment was based on the ground that peti- 
tioners' attorney, John J. Sutter, Esq., of the firm of 
Bracken & Sutter, was actually engaged in other trials. On 


April 22, 1971, the Trial Commissioner, respondent inspector 


Christopher Quinn, refused to: gant another adjournment re- 


quested by James Moffitt, Esq., on behalf of John Sutter, 
Esq. The hearing proceeded with petitioners remaining mute 
at the direction of attorney Moffitt. An oppprtunity was 
affored petitioners to cross-examine the witnesses produced 
to support the charges. After many pages of testimony, the 


hearing was adjourned until April 27, 1971, with Inspector 


oh 


Quinn advising petitioners that they could appear on that 
date, present witnesses, offer any evidence that they wished 
and, if desired, the witnesses heard on April 22, would be 
Subpoenaed to attend on April 27. On the last date, April 27, 
petitioners were present without counsel, stated that they 
were advised by Mr. Sutter to be mute, and did not partici- 
pate In the brief hearing that followed, 

“Petittoners contend that respondents deprived them of a 
fundamental right to be represented by counsel of thelfr own 
choosing and to confront and cross-examine witnesses, and 
they pray for an annulment of a decision made on June 4, 1971, 
dismissing them as Patrolmen fn the Police Department. 

The Civil Service Law, Section 75, subd. 2, does provide 
that "The person or persons holding such hearing shal!, upon 
the request of the person against whom charges are preferred, 
permit him to be represented by counsel, and shall allow him 
to summon witnesses in his behalf.'"' A recent case, Matter 
of Sowa v. Looney (23 N Y 2d 329), provides in part (p. 333)" 


- + « no essential element of a fair trail can be dispensed 


with unless waived without rendering the administrative de- 


termination subject to reversal upon review." Examination 


of the minutes reveals that Inspector Quinn offered petitioners 
many opportunities prior to April 22 to be represented by 
counsel of their choosing and advised petitioners on several 

of the adjournments that it Mr. Sutter were not avallable on 
the adjourned date other counsel should be obtained to re- 
present them. There comes a point at which a hearing may no 
longer be deferred because one particular attorney fs not 
available, That point was reached in this matter. Ample 
opportunity was given petitioners to engage other counsel? or 


to be represented by other members of the firm of Bracken 


& Sutter. They chose not to avail themselves of the opport-_ 


unity. It may not be held that the respondent Quinn was 
arbitrary or unreasonable in directing the hearing to proceed. 


Submit judgment on notice, 
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AFFIDAVIT OF IRA LEITEL IN OPPOSITION TO MOTION FOR ORDER 
OF DISMISSING COMPLAINT 
(Filed September 16, 1975) 


[UNITED STATES DISTRICT COURT 
(EASTERN DB TRICT OF NEW YORK 


WALTER J, MEYER, 
i 
Plaintife, 


| 


|  -ageinste : AFFIDAVIT 


re J. FRANK, Commiseioner of ’ 75 Civ. 888 
Police, Nessau County Police (MAC) 
partment, and CHRISTOPHER QUINN, 
dal Coumlesioner and Inspector, 
ssau County Police Department. 
|} 
i Defendants. 


6 
: FOO OO ON CORE OEE eeenn= yy 


i &.8.: 
County of Kings, 


| 
IRA LEITEL, being duly swor, deposes and say: 
| 


i. Along with David B,. Ampel, Esq., I am che attorney for 
the plaintiff herein, Walter J. Meyer, and as such am fully famie 
lies with ell of the proceedin., heretofore had herein, 

This affidavit is submitted in Opposition to the cdefen- 
nts’ motion for ar Order dismissing the complaint under Rule 


|12(v) of the Federal Rules of Civil Procedure, and sranting judz- 
iment in favor of the defemants. 

ke In parexraph "5" of the afficavit of Louis Schultz, 
|verified the 26th day of June, 1975, (hereinafter referred to as 
os Schultz affidavit"), it is alleged that the plaintifz ‘ias 
|Commenced this action against the defendant Louis J. Franti: in his 
[capacity as Commissioner of Police of the Nassau ‘ County Police 
|Peparteant. In Point IV et 18 of the defendents’ nenorandum of 
pew in support of the instant motion, it is alleged that “(o)ne 
lof the defendants in this action is the Neseau County Police De- 


i 
eer " In peregraph "16" of the Schultz atfidavit, the Nes- 


[sau County Police Department is egain referred to as ea defen ant 
tn this action. : 

| 

| Such allegations have no basis in fact, and ere clearly 
[eee by the very face of the plead: ge itself, This action 
Ite brought against two named offictals of the Nassau County Po- 
Me Department, who, acting under color of state law, and under 
color af their authority ae police officials of Naseau County, 
jeubjected plaintiff to the deprivation of his right secured by 
ithe Gonstitution and laws of the United States not to be coupelled 


| 
tc give testimony which could be used against him in a criminel 


BEST COPY AVAILABLE 


| 
| 
: 
| 
: 
| 
| 
| 
| 
| 
| 
| 


_ 


prosecution, (See paragraph "1", "21" end "21" of tke Complaint). 
bis is clearly not an ection against the County of Nass@u, oor 
géinst the Nassau County Police Department, which, it is noted, 

its nowhere named as a defendant in this action, The defendants 
rank and Quinn are merely identified es offictals of the Nessau 
county Police Department: they are clearly not named in their capse 
| " Commissioner of Police and Trial Commissioner/Unspector, 


resnectively, as defendants contend herein, 


(In an aetién brought pursuant to 42 U.8.C., Section 
cin basing jurisdiction @pon 28 U eS.C., Section 1343(3) (see 
paresraph "22 of the Complaint) it is entirely proper to name offi- 
bials of the state zovernment as defendants, without thas convert- 


ling the action into one against the state itself, Defendm te 


assau County with an action against the County itself, The two, 


: have the Court equate an action against named officials of 


te @ever, are clearly distinguishable, 


4 In paragraph "11" of the Schultz affidavit in support of 
bate motion it is noted that: 


"On July 13, 1971, the plaintiff 
moved, pursuant to Article 78 of 
the New York State Civil Practice 
Law and Rules, before Supreme 


Court Justice MARIO PITTONI, to 
set aside the determination of 
the Police Commissioner on the 


| In paragraphs "12" and "13" of the Schults affidavit, 
ite ia urged that the issue "now being presented to this Court" and 
the erounds urged in the within complaint of the plaintiff" are 

ithe vrefusaMkto grant plaintiff a further adjournment of the adain- 


ohn Sutter", or “the ectual engagement of plaintiff's attorney." 
thts, it is argued, was "set forth and urged by the plaintiff in 
| he Courts of the State of New York." Thus, defendants urze, the 
Mnstanc proceeding ia barred by the principles of res judicage, 
pince identical issues in both the state and federal proceedings 
have been posed, 


} 


{ 


| 
| The defendants are indeed correct that such (the right 
Ito be represented by counsel of his own choosing) was the iesue 

teteaced in the Courts of the State of New York. However, it is 
lclearly incorrect and in conflict with the very Complaint herein, 


| 
| 
tetrative trial “because of the non-availability of his attorney, 
| 
| 
| 
| 


iro assert that such issues ere ‘'the same constitutional questions 
av being presented to this Court." Plaintiff nowhere alleges in 
his Complaint or asserts herein these litigated grounds as the 


| 


leause for or the basis of his present suit under the Civil Rights 
lace. As expressly roted in Paragraph") of the Complaint, the 
‘pasts for the present federal action is the deprivation herein of 


| 
| 
| 
| 
| 
| 


“the fundamental Fight not to be compelled to give testimony which 
bone be used in criminal prosecution, as guaranteed by the Fifth 
iAmendaene to the Constitution of che United States, and "not to be 
Meprived of the personal liberty to pursue a calling of his choicee 
ichout due process of law, in violation of the Fourteenth Amend- 
lnent to the Constitution of the United States.” The basis for 
puck Claim is spelled out in peragraphs "11" and "21" of the Com- 
Plaine, to wit, plaintiff was advised by his counsel "to stand mute 

d without the aid of counsel throughout the civil proceeding so 
r mot to incriminate himself or otherwise prejudice the pending 
brimtnal Prosecution” and “in order not to Prejudice himself and 

is defense at the forthcoming criminal triel by his testimony and 
proof at the administrative proceeding.” This is the sole and ex- 
Plustve basis for the instant action, 


Qn the contrary, the sole and exclusive basis for plain- 
hice: $ petition under Article 78 of the New York State Civil Prace 
ice Law and Rules (CPLR) was that plaintiff was deprived of his 
lus to be represented by counsel of his own choosing by the arbi- 
rary and unreasonable acts of the defendants. In fact, it was to 


his issue elone, the only issue raised in the state court proceed- 


| ings, that Mr. Justice Pittoni addressed himself: 


“It may not be held that the 
respondent Quinn was arbitrary 
or unreasonable in directing 
the hearing to proceed," when 
ample opportunity was given 
petitioners to engage other 
counsel ... they chese not to 
aveil themselves of the oppor- 
tunity, " 


i! 
As c&n be most clearly seen by the full cnioien of Mr, 

| Justice Pittoni, annexed to the Complaint as Exhibit "EB", the 
plaimmiff in the state court proceeding raised only the issue of 

| the alleged deniel of the right to be represented by counsel of 

| his own choosing and to, accordingly, confront and cross-examine 

| witnesses. This issue is nowhere raised in the instant Complaint. 
| On the contrary, the issue raised herein was never urged, either 


H 
} 


| expresely or impliedly, upon the state courts, nor passed upon 


| during auch proceedings. The issue radsed in paragraphs “1", 


ls 

{ 

j 

t} 
{ 
i 


preserved for review by the fedegAl courts. In this respect, it 


| 
"11" and "21" of the Complaint, was expressly and intentionally | 


is telling to note that defendants, in part, acknowledge tais in 


their memorandum of law at 5, Therein, in discussing che state 


' 


| COurt proceeding defendants state that such proceeding "was prie- 
| marily predicated on the ground that he (plaintiff) had been 


i 


deprived of the opportunity to be represented by the attorney of 
| his choosing." (Emphadis added). Factually, this is a misstate- 
ment. The state court proceeding was solely and exclusively pre- 
dicated on this ground; a ground nowhere raised in the instant 


| feder-? «ivil rights action, 


| Conclusive proof that the issue ratsed before this 

{ Court was never urged upon or considered in the state court pro- 
} ceeding can be found by examining the petition submitted on be- 
half of plaintiff in the Supreme Court, Nassau County, which is 
} annexed hereto and made e part hereof as plaintiff's Exhibit 

ae ag 


5. In peragraph "15" of the Schultz affidavit it is core 
rectly noted that the applicable statute of limitations for e suit 
brought under the Civil Rights Act is that which the courts of 

the State of New York wuld enforce in a comparable state action - 
| which is that of three years as prescribed by New York CPLR 214 
(2). However, it does not follow thet plaintiff's action was un- 
| timely commenced. As more fully set forth in plaintiff's memo- 


| randum of law in épposition to defendan' 3' motion to dismiss the 


| complaint herein, the cause of ecticn for the federal interest 


| sought to be enforced herein did not accrue, or was tolled, until 


July 1973 when the motion for leave to appeal to tne New York 
Court of Appeals was denied. Since the sumnons and compiaint 
ierein were serve’ on June 10, 1975, 1¢ follows that the action 


was indeed timely commenced, 


6. The Complaint herein clearly alleges that named offi- 
clals of Nassau County, acting under color of State law, and 

under color of their suthority as police officials of Nassau 

County, subjected plaintiff to the deprivation of his right se- 
Cured by the Constitution and laws of the United States not to be | 
coupelled to give testimony against himself in e criminal prose- 
cution, Further, the Complaint (paragraph '22‘') clearly elleyes 
that by reason of the iction of the defendants @mmplaingd of 

herein, the plaintiff, an eighteen (18) year veteran of the Nes | 
sau County Police Department, has been severely stiguatized, ide 
reputation in the comaunity and in law enforcement has been ef- | 
fectively destroyed, He has been branded an extortioner and @ 
crooked cop by reason of the action of the defendants herein, It | 
therefore toilows that this Court has jurisdcictiou over the sub- | 


ject matter and that the plaintiff has clearly stated a claim for | 


which relief can be granted under Title 42, United Stetes Code, 
Sections 1983 and 1985, Accordingly, the jurisdiction of this 


Court is properly invoked pursuant tu the provisions of Title 28, | 


3la 


United States Code, Sections 1343(3) and (4). 


WHEREFORE, your deponent wm spectfully prays that for | 
these reasons and others stated herein, and in plaintiff's memo- | 
rendum of law, defendants' motion for an Order pursuant to Rule | 
12(b) of the Federal Rules of Civil Procedure, dismissing the | 
complaint of the plaintiff be in all respects denied, 


f 

} 

i 

<= 
bl NRIOL tae pO 


IRA LEITEL 


Sworn to before me 
this lith day o£ September, ' 1°75, 


HARO'DS O'R 
Nutary Public. State n{ Pane Cauda 
No. 391-1259) * 


ark Toourty 
A Wieccu iO, 1977 
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MEMORANDUM AND ORDER (Filed March 12, 1976) 


| 
! 
| 
UNITED STATES DISTRICT COURT | 
EASTERN DISTRICT OF NEW YORK | 


WALTER J. MEYER, 


Plaintire, 75-C-898 


| 
- MAR 171976 | 
LOUIS J. FRANK, Commissioner ofe 
Police, Nassau County Police 

Department, and CHRISTOPHER 

QUINN, Trial Commissioner and 

Inspector, Nassau County Police 

Department, 


2 era x 
ROGER? J. CULLINAN, | 
PiARinti£e, 
75-C-1446 
vy. 
LOUIS J. FRANK, Commissioner of : 


Police, Nassau County Police 
Department, and CHRISTOPHER QUINN, 

Trial Commissioner and Inspector, Nassau 
County Police Department, 


Defendants, 


MEMORANDUM AND ORDER 


-OSTANTINO, D.J, 


e 


The motions to dismiss in the two above named 


cases involve identical legal issues. Since the underlying 


facts are likewise identical, both motions are considered 


in this opinion. 


Before examining the legal issues involved, a 
brief recitation of the facts is necessary. Messrs. 
Cullinan and Meyer were long-standing members of the Nassau 
County Police Department when, in 1970, a Nassau Grand Jury 
indicted them both for attempted grand larceny in the first 


degree. Both men pled not guilty. 


On the day of indictment both Cullinan and Meyer 
were suspended from the police department without pay; 
subsequently, on July 2, 1970 both men were charged by the 
department with violations of department regulations. They 
both entered not guilty pleas in this civil proceeding. 

A departmental trial scheduled for November 30, 
1970 was adjourned oe times until April 22, 1971. on 
that date, plaintiffs! requests for a :further adjournment 


were denied and the departmental trial commenced, 


On advice of counsel, both men appeared without 


counsel and refused to testify on their own behalf. Defendant 


Quinn, who was the Crial examiner, found them guilty of the 


Charges. On June 4, 1971 defendant Krank ordered that they 


be dismissed from the force, 


In January 1972, the Criminal case went to trial 
On January 14, the jury returned @ verdict of not guilty as 


=o both men. 


Both of the plaintiffs herein brought Article 78 
proceedings in the state Court seeking to set aside their 
removal on the grounds that they were denied their Fight to 
counsel in the administrative Dearing. The Article 78 
Proceedings were dismissed by the New York State Supreme 
Court, Nassau County in August 1971. The Appellate Division, 
2a Department affirmed in October 1973 ana in May 1973 

e H 
Cullinan was denied leave to appeal by the Court of Appeals. 
Later, both Plaintiffs petitioned defendant Frank to re- 
consider his order Of dismissal, Reconsideration was denied, 


Both the New York State Supreme Court and the Appellate 


Division affirmed the denial of reconsideration, 


FI Ee 
i/ 


The Court of Appeals denied Meyer leave to appeal in July 1973 


3 


Plaintiffs filed these actions alleging juris- 
Giction Pursuant to 28 U.S.c. © 1343(3) and 42 U.S.C, 
$5 1983, 19as. Meyer's suit was commenced by service of 
summons and complaint on June HO, 1975. Cullinan's summons 
and complaint were served On September 5, 1975. The 
gravamen of plaintiffs! complaints is that the departmental 


trial violated their Fifth Amendment Privilege against self- 


incrimination and their Fourteenth Amendment right to due 


Process of law. 


Defendants Frank and Quinn have moved to dismiss 
the complaints on Various grounds, Since this court agrees 
that the action is barred by the statute of limitations, 


the other grounds need not be considered. 


in determining the timeliness of an action brought 
under the Civil Rights Act, the federal court borrows the 


most analogous state statute of limitations, Swan v. 


Board of Higher mGucation, 319 F.9d 56 (20d Cin, 1563). see 


QO Sullivan vy. Felix, 233 u.s. S18 (1914). fhe three-year 


statute of limitations Prescribed by New York CPLR S 214 (2) 
(McKinney's 1963) is the most appropriate state statute for 


the cases at bar. ee Ortiz v. LaVallee, 442 F.2qa 912, 914 


(20 Cin. 171). 


Since plaintiffs were dismissed fron fic Police 
Department in June OF 1071 there is a. question that, absent 
a tolling of the Statute, these actions would be barred by 
the statute of limitations. Plaintiffs rely on Kaiser y. 
Eabn, 510 F.2d 282 (24 Cir, 1974) and Mizell v. North Broward 


Hospital District; 427 p.24 468 (5th cir. 1970), ven: en bane 


Cen. (1970), in arguing that the statute was, Or should have 


been, tolled by bringing the state court action, and that it 


did not begin to run again until mid 1973 when leave to 


appeal to the Court of Appeals was denied. 


Nothing in Kaiser compels a decision that the 
statute should be tolled by the state court action. Mizell 
did not explicitivy ruge on the question of whether the staute 
of limitations therein should have been COlled, but merely 
remanded to the district court for reconsideration of that 


question in light of the federal policies involved, 


The Mizell approach has been criticized and sharply 
limited by other courts, see, ©.6., Doth the District Court 
and Court of Appeals decisions in Ammlung v. City of Chester, 


355 2. Supp. 1300 (gp. Fa, 1973); aff'A 464 § og Bil (30 


Moreover, in Blair y. Page Aircraft Maintenance, 
@67 F.2d 815 (Sth Cir. 1972), Judge Tubes. who wrote the 
majority opinion in Mizell, stated that the Sth Circuit 
Court of Appeals had overruled Mizell sub Silentio by failure 
to consider its application to the facts in Blair, 467 £94 
at 821 (Tottle, g., Gissenting ), fk is not necessary, 
however, to determine to what extent Mizell has been over-— 
ruled by Blair or limited by Ammlung because the Supreme 
Court has recently set forth guidelines to be considered in 
determining whether federal courts should fashion a eolling 
provision when dealing with a state statute of limitations, 


Johnson v. Railway Express Agency, 421 U.S. 454 (1975). 


In Railway Express, plaintiff argued that the 


state statute of limitations, applicable to his & 1931 Clain, 


. 
should have been tolled by his timely filing of an employ- 


ment discrimination charge based on the same facts with the 
Equal Opportunity Commission. The Court began its analysis 
with the proposition that although federal policy con- 
siderations may sometimes overrule inconsistent state 
statutes of limitation, federal courts generally should 
rely on the state's "wisdom" as to time limitations and 


tolling periods, 421 0.5. 464-65. she Court expressly 


noted, however, that the filing of a Pitie VII claim was 


ca 
not a prerequisite to bringing a §,1981 action, and that 


the two avenues of relief were independent, 421 USS. cat AGg0. 
Johnson (the plaintiff in that case) could have filed his 

§ 1981 action at any time after his cause of action had 
accrued; had he done so he could then have asked that the 

§ 1981 proceedings ‘be stayed until the Title vII claim was 
determined, 421 U6. at 465-66. Accordingly, the court 
found no persuasive federal policy requiring that the 
statute be tolled, and therefore held that the action was 


barred by the statute of limitations. 


The analysis in Railway Express leads to a 
Similar conclusion in the Paces at bar. sin interpreting the 
Civil Rights Act, the Supreme Court has pointed out that 
[t]he federal remedy is supple- 
mentary to the state remedy, and 
the latter need not be first 
sought and refused before the federal 
one is invoked, Monroe v. Pape, 
Soo U.S 167) 1e3 eo a ee 
Furthermore, an adverse decision in state Court 
is not necessarily a bar to the federal suit. Lombard ve. 


Coesl (20 Civ, 1974). ip Lombard, 


plaintiff raised issues of statutory construction in the 


state court and then sought to raise constitutional issues 


“ 


in the federal SOUT Tar holding tat the federal suit was 
not barred by the doctrines of res judicata or collateral 


estoppel, the court of Appeals said: 


Here, even if we would like to 
put all the issues in the same 
court, we are better Off not to 
compel the plaintiff to seek 
constitutional dress in the 
state court or statutory con- 
struction in the federal court 
{citations omitted] That is what 
we think choice of forum means in 


Civil Rights ACt Cases. 
5 


502 F.9d at 6367 


Under Lombard, plaintiffs! right to bring these 
claims at all, is directly dependent upon a finding that the 


claim advanced in state court was different from the claim 
e 


CS a ec de Ca tr: cae 


The cases at bar are Clearly distinguishable from 
“ombard in that here Plaintiffs have raised One constitutional 
issue (right to be represented by counsel) in state court and 
now seek to raise two other constitutional issues (right 
against self incrimination and Fight not to be deprived 
of their calling without due process of law) in federal 
court. For purposes of determining whether the suit is time 
barred, it will be assumed that plaintiffs may validly raise 
these claims in federal court; nevertheless, it must be 
noted that plaintiffs are arguably seeking two bites at 
the "cherry," Lombard, supra at 6377, 


advanced in federal court. If however, the claims are 
different and alternative to each other, then the reasoning 
in Railway Express must control. ro ee true in Railway 
Express, plaintiffs could have filed their suits at any time 
after the cause of action accured, By failing to do so, 
they, like the plaintiff in Railway Express have “slept” on 


their rights. 


In Railway Express, the Supreme Court adopted a 
narrow view of the impact of that case on federal policies. 


Bel U.8. at AG? fn, 13. Gheties the impact of the cases at 


bar is viewed narrowly or broadly, no federal policy persuades 


this court that the statute of limitations should be tolled 


under these circumstances, 


Accordingly, the motions to dismiss are granted. 


e 
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NOTICE OF MOTION TO DISMISS COMPLAINT 
(Filed June 36, 1975) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WALTER J. MEYER, 
Plaintife, 
-against- 
LOUIS J. FRANK, Commissioner of 
Police, Nassau County Police Civil Action No 
Department, and CHRISTOPHER QUINN, 75 Civ, 898 


Trial Commissioner and Inspector, 
Nassau County Police Department. 


Defendants. 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 
LOUIS SCHULTZ, Senior Deputy County Attorney of Nassau County, 
oo : 
duly sworn to the A day of June, 1975, the summons and com 
plaint heretofore served herein, and the Memorandum of Law sub- 
mitted herewith, the undersigned will move this Court at a 


term for motions thereof, before JUDGE MARK A. COSTANTINO, 


heid in Court Room 1, Second Floor, at the United States 


Court Mouse, 225 Cadman Plaza East, Brooklyn, New York, on the 


24th day of July, 1975, at 10 o'clock in the forenoon of that 
SE a ene 


day, or as soon thereafter as counsel can be heard, for an Order 


pursnant to Rule 12(b) of the Federal Rules of Civil Procedure, 


42a 


dismissing the complaint of the plaintiffs, and granting judgment 
in favor of the defendants on the grounds that: 

(1). The action has not been timely instituted, as 
provided by Section 214(2) of the New york State Civil Practice 
Law and Rules; 


(2). the Court lacks jurisdiction over the subject 


(3). the matter has been completely adjudicated on 
the same issues in the Courts of the State of New York; 

(4). there is a failure to state a claim upon which 
relief can be granted to the plaintiff upon his complaint; 

And for such other and further relief as to the Court 
may seem just and proper. 


DATED: Aineola, New York 
June , 2O75 Yours, etc. 


JOHN F. O'SHAUGHNESSY 
County Attorney of, Nassau County 
Attorney for Defehdants 


Lovis Schultz / 
Senior Deputy '!County Attorney 
Of Counsel ( 7 
Office and P.O. Address 
Nassau County Executive Building 
Mineola, New York 11501 
Tel. No. 516 535-3403 
TO: DAVID B. AMPEL 

by IRA LEITEL, Of Counsel 

Attorneys for Plaintiff 

Office and P.O. Address 

188 Montague Street 

Brooklyn, New York 11201 


AFFIDAVIT OF LOUIS SCHULTZ IN SUPPORT OF MOTION 


UNITED STATES DISTRICT C - 
EASTERN DISTRICT OF NEW YORK 


WALTER J. MEYER, 
Plaintiff, 
-against- 
LOUIS J. FRANK, Commissioner of 
Police, Nassau County Police Civil Action No. 
Department, and CHRISTOPHER QUINN, 75 Civ. 898 
Trial Commissioner and Inspector, 


Nassau County Police Department, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NASSAU 


LOUIS SCHULTZ, being duly sworn, deposes and says: 

1. I ama Senior Deputy County Attorney of Nassau 
County, associated with JOHN F. O'SHAUGHNESSY, County Attorney 
of Nassau County, attorney for the defendant herein. 

2. This affidavit is submitted in support of the 
motion to dismiss the complaint of the plaintiff on the following 
grounds: 

a. The Covrt has no jurisdiction over the subject 


matter for declaratory judgment in that there is no diversity of 


kha 


of citizenship and tne minimum jurisdictional amount for Federal 
Court jurisdiction has not been alleged in tne complaint: 

(b) the Declaratory Judgment Act, 286 U.S.C., § 2201, 
does not confer jurisdiction on the Federal Court where none 


otherwise exists; 


(c) there has been a complete prior adjudication 


of the issues presented herein in the Court of the State of 
New York; 

(d) the complaint fails to state a claim for which 
relief may be granted. 

3. The defendants herein were served with copies of 
the summons and complaint in this action on June 10, 1975. fThe 
time to answer the complaint has not yet expired. 

4.\ Your Geponent is fully familiar with all of the 
facts pertaining to the disciplinary proceedings conducted 
agairst the plaintiff by the Nassau County Police Department, 

also familiar with the Article 78 proceeding commenced 
by the plaintiff in the Supreme Court of the State ot New York, 
where a decision was rendered and judgment entered on behalf 
of the defendants, wnich judgment was affirmed witnout opinion 
by the Appellate Division of the Supreme Court of the State of 


New York, with leave to appeal to the Court of Apveals of the 


State of New york having been denied, All 


records, transcripts and document: are in the possession of 


’ 


your deponent, which enables your deponent to make this affidavit 


in support of tnis motion to dismiss the complaint of the plain- 
tiff on the grounds hereinabove set forth. 

5. The plaintiff has commenced this action against 
the defendant, LOUIS J, FRANK, in his capacity as Commissioner 
Of Police of the Nassau County Police Department, solely by 
reason of the fact that said defendant, as such Police Commis- 
sioner, had ordered the dismissal of the plaintiff from the 
Nassau County Police Department after completion of the discip- 
linary proceedings conducted against the plaintiff, and the said 
defendant, LOUIS J. FRANK, had also ordered the suspension of 
the plaintiff, pending the said police disciplinary proceedings. 

6. The action commenced against the defendant, 
Christosher Quinn, who is an Inspector of Police in the Nassau 
County Police Department, is predicated on the fact that the 
said Christopher Quinn was the Trial Commissioner appointed 
by LOUIS J. FRANK, Commissioner of Police, to conduct the dis-— 
ciplinary proceedings against the plaintiff, and to report his 


findings to the said LOUIS J, FRANK, 
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7. The thrust of the complaint against the said 
defendant, Christopher Quinn, is that the said plaintiff, after 
numerous postponements of the disciplinary trial, at the request 
of the attorney for the plaintiff on the ground that the plain- 
tiff's attorney was actually engaged, was directed to appear 
On April 22, 1971 with dohn J. Sutter, his attorney or with 
another attorney in that office, or with any other attorney of 
his own selection, for the purpose of standing trial in the 
said disciplinary proceedings that had been originally scheduled 


* 


for November 30, 1970. Plaintiff was duly advised by the said 


defendant, Christopher Quinn, that no further postponements would 


be granted. On April 22, 1971, when plaintiff, by his attorney, 
remuested a further adjournment, such application was denied and 
the disciplinary trial was commenced on the said day, without 
any participation on the part of plaintiff's attorney. 

8. AC the conclusion of the taking of testimony in 
connection with the said disciplinary proceeding on the saic 
22nd day of April, 1971, the said Trial Commissioner, Inspector 
Christopher Quinn, advised the plaintiff and the other patrolman 
who was being tried at the same time for the same disciplinary 
charge, namely, Patrolman Cullinan, that the matter was being 


adjourned to April 27, 1971, at 10 a.m., in Order to afford to 
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to the plaintiff and tne other patrolman, an Opportunity to 


present witnesses, and also to afford to the said plaintiff and 


the other patrolman, an opportunity to have their attorney 


present to represent them at that time. The plaintiff and the 
other patrolman did not take advantage or that Opportunity. 
That attached hereto and made a part hereof are Pages 168 an 
169 of the transcript © * the disciplinary proceedings. showing 
such postponement for the aforementioned purpose. 

9. The plaintiff in his complaint has attached 
thereto and marked “Exhibit B", a copy of the charges and 
specifications, which was the subject of the disciplinary 
proceeding. He has also attached to his complaint and marked 
"Exhibit Cc", the decision of Supreme Court Justice Bernard S. 
Meyer, denying the application of the plaintirf to stay the 
disciplinary trial which had been postponed to April 27, 1971, 
as aforementioned. 

LOS) ‘Taat wnder date of dune. 4, 1971) there: was 
upon the plaintiff on behalf of the defendant, LOUIS J. FRANK, 
Commissioner of Police, the notice of disposition ordering the 
dismissal of the plaintiff from tne Nassau County Police Depart- 
ment. That the plaintiff has attached to his complaint, which 


he has identified as Exhibit "D", a copy of that notice which 
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indicates the receipt thereof by the plaintiff on the 4th day 
Of dime, 1971, 

11. On July 13, 1971, the plaintife moved, pursuant 
to Article 78 of the New yorn State Civil Practice Law and 
Rules, before Supreme Court Justice MARIO PITTONI, to set aside 
the determination of the Police Commissioner on the ground that 
he had not been represented by counsel during the disciplinary 
proceeding. The petition of the petitioner was dismissed by 
MR. JUSTICE PITTONI, and the plaintiff has attached to his 
complaint and identified as "Exhibit E", a copy of the nemekanden: 
decision of MR. JUSTICE PITTONI. In Paragraph “17" of the com- 
plaint, the plaintiff has quoted part of the language in the 
memorandum decision of MR. JUSTICE PITTONI, covering the very 
point which is the very subject of the plaintiff's present com- 

‘int in this Court. MR. JUSTICE PITTONI found that the defend+ 
auc, Inspector Quinn, the Triai Commissioner, during the plain- 
tiff's disciplinary proceeding, was neither arbitrary nor un- 
reasonable in refusing to grant the petitioner any further 
adjournment of the trial when the plaintiff continued to press 


for such further adjournment because of tne NoONneavai lability of 


his attorney, John Sutter. In Paragraph "10" of the complaint of 


the plaintiff, he concedes and alleges that the judgment of 
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MR. JUSTICE PITTONI was affirmed without Opinion, by the 


Appellate Division of the New York State Supreme Court; that a 


motion for reargument before the Appellate Division of the New 

York Supreme Court was denied, and that the motion for leave to 
appeal from the aforementioned judgment of MR. JUSTICS PITTONT 

was denied by the New York State Court of Appeals. All of the 

grounds urged in the within complaint of the plaintiff were set 
forth and urged by the plaintiff in the Courts Of the State oF 

New York. 

12. Under date of April 6, 1973, ‘the plaintiff and 
his fellow officer, Robert J. Cullinan moved, by notice of 
motion, before the Court of Appeals of the State of New York, 
for leave to appeal from the aforementioned judgment of MR, 
JUSTICE PITTONI, which motion was returnable in that Court on 
April 30, 1973. That is the motion which the plaintiff alleges 
in Paragrapn "18" of his complaint, which was denied by the 
New York State Court of Avpeals in July 1973. That attached 
hereto and made a part hereof is a copy of that notice of motion: 
affirmation by plaintiff's attorney; affirmance of the judgment 
of MR. JUSTICE PITTONI of the Appellate Division of the New york 
Supreme Court dated October 10, 1972; the denial of the motion 
for reargument by the Appellate Division of the New York State 


Supreme Court dated January 19, 1973, and a copy of the brief 


submitted on behalf of the plaintiff to the Court of Appeals of 
the State of New York, all of which is set forth aia iorjoumeenino nian’ | 
The Court will note that in the said brief, there has been 

raised on behalf of the plaintiff and his fellow police officer, 


the actual engagement of plaintirf's attorney. This exhibit is 


submitted as further evidence that the allegations set forth in 


the plaintiff's complaint have been reviewed and considered by 
the New York State Court of Appeals, and that his application 
for leave to appeal from the judgment of MR. JUSTICE PITTONI was 
denied by the said New York State Court of Appeals. 

13. It is, therefore, quite apparent that the plain- 
tiff, in his proceedings commenced in the New York State Supreme 
Court, argued in the Appellate Division of the New York State 
Supreme Court and the New York State Court of Appeals, actually 
litigated the same constitutional questions now being presented 
to this Court, as an illegal basis for declaratory judgment. The 
State Courts were competent and had jurisdiction to decide the 
questions raised by the plaintiff in his present complaint, and 
said cuestions were decided adversely against the plaintitf. 

14. As has been stated in previous decisions rendered ! 
by the Federal Courts, Federal Courts are not granted exclusive 
jurisdiction to enforce constitutional rights. Since the question 
of plaintiff's constitutional rights were fully litigated in the 
State Courts, tnere is no compelling Federa! interest in this 


Ne 
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case which militates against according res judicata effect to 
the determinations made by the Police Commissioner of the Nassau 
County Police Department, the New york State Supreme Court, 


the Appellate Division of the New York State Supreme Court, and 


the New York State Court of Appeals. The only purpose attempted . 


by the plaintiff for the commencing of this action is to seek 
to have this Court relitigate his alleged Federal claim, which 
was presented to and decided by the aforementioned courts of 
the State of New York. The plaintiff, therefore, has no right 
to seck such direct review of the aformentioned State Court 
decisions in this Court. To permit the Plaintitt’ to do so, 
would give to this Court the right to Appellate jurisdiction 

in this matter over the decisions of the New York State Supreme 
Court, the Appellate Division of the New york State Supreme 
Court and the New York State Count of Appeals. The Jurisdiction 
possessed by the United States District Court is SEFICELYy 
Original, and this Court does not have such Appellate jurisdic-— 
tion. The State of New york provided an adernate means for the 
vindication of the plaintiff's constitutional interests, and 
the plaintiff's claim in the Courts of the State of New vork 


that he had been deprived of his constitutional rights, was in 


all respects rejected by the New york State Courts. 
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15. Plaintiffé in Paragraph "1" of his: complaint 
alleges that he is seeking declaratory relief pursuant to the 
provisions of Title 42, United States Code, §§ 1983 and 1985. 
There is no dispute from a reading of the contents of"Exhibit 
D" attached to the complaint of the plaintiff, that the plain- 
tiff acknowledged due personal service of his notice of 
dismissal on June 4, 1971. This suit, which challenges the 
dismissal of the plaintiff on the ground that he was deprived 


t 


of his civil rights, under Title 42, § 1983 of the United states 


Code, must be brought within the applicable statute of limita- 


tions, which the State Courts would enforce in a comparable 
State action. The Court recognizes this rule of law, since 
there is no Federal statute of limitations on this subject, 
and svch State statute of limitations is applicable in this 
case since there is no diversity of citizenship herein. Pur- 
suant to the provisions of Section 214(2) of the New York State 
Civil Practice Law and Rules, which is the section applicable 
to an action to recover upon a liability created or imposed by 
statute, such action must be commenced within three years. It 
was, therefore, incumbent upon the plaintiff to commence the 
within action in this Court within three years from the 4th 
day of June, 1971. The summons and complaint, which should 


have been served on or before the 4th day of June, 1974, was 
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served on the 10th day of June, 1975. Plaintiff's action has, 
therefore, not been timely commenced, and in addition to the 
reasous set forth above, his complaint snould be dismissed for 
not having been commenced within the applicable three year 
Statute Gf limitations. 

16. In addition to the foregoing, the Court has no 
jurisdiction in this action over the defendant, NASSAU COUNTY 


POLICE DEPARTMENT, As has been repeatedly and consistently de- 


termined by the Federal Courts, tne Massau County Police Depart-— 


ment is not such a "person" as was intended by the provisions 
of Title 42, United States Code, § 1983. 
17. The complaint or the plaintiff fails to indicate 
this Court has jurisdiction over the subject matter or 
the reeuest of the plaintiff in his complaint for a declara— 
tory judgment confers jurisdiction on this Court, and the plain- 
tiff also faiis to state a claim for which relief can be granted. 
WHEREFORE, your deponent respectfuily remuests that the 
complaint of the plaintiff be dismissed on the grounds set forth 
in the notice of motion and spelled out in the within ALfidavit, 
which is further supported by the accompanying memorandum of law, 


and your deponent, on behalf of the defendants, further rernuests 


sucn otn 
otner and f 
urthe ye 

© reliet aa to thi 
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Seem Just 
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Sworn t 
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before me eras 
U 
Louis a : 
hultz 


26 C 
th day of June, 1975 


Notary Public 


ROSLYN HAND 
NOTARY Joiners State of New York 
0-1657165 


Qualified in ac gsau County 
Gemmirsion Expire 4 Mareh 30: 19 es 


EXHIBITS ANNEXED TO AFFIDAVIT OF LOUIS SCHULTZ: 


EXHIBIT | = EXCERPTS OF TRANSCRIPT 


Abate 


What wes in the boxes? 


Sweatere. 

Where did you go to? 
Ellen drove Anita to the 
What did Anite do? 

Got out. 


Where cic she go? 


She took the bus. 


Q MR. MELTZER: Thank you very much. 
I em through with the witnesses. 

TRIAL COMMISSIONER: Patrolman Cullinen 
Meyer, 1£ you wish you may cross-examine the 
witness. If you neve any objections to the 
testimory or any statements to make in regard 
to it at this time, ycu can make them. 

You are excused. 

MR, MELTZER: This is the County's case. 
The County rests. 

TRIAL COMMISSIONER: At this time, Patrolman 

ullinan or Meyer, if you wish to make any 
statement of any kind with regard to any part of 
the proceeding we have bad so far, you are at 
liberty to co so, and I would alse advise ycu 


thet at this point I an adjourning the case uncil 
EXHIBIT "1" 


NESSOEREST ds ae Ba MAIN OFFICE, 33 Willis Avenue, lane N.Y. ¢ Ploneer 1-4470 


rd 
“Como nttta © Naw Vaart Ciles Dlotne 90777 « “HIEPAL IA rR 4 om bane 


taeeday, April 27th et 10 huréred af thie 
df this convenient to you, Counsel? 
MR. MELTZER: Yes. I will make it convenient. | 
TRIAL COMMISSIONER: IF you wish at that time 
you can bring in any eviderce yeu wish to 


contrevert what has been presented, any witnesses 


that you want to present. If your attorney wishes 
t6 Cowe at this ti any attorney to represent 
you in this part of the case, you may do so. 


if any of the witnesses that have appeared today 


you wish to subpena, if you will netify Deputy 
Chief Inspector Looney of the Training Division, 


we will attempt to subpena the witnes-es for you, 


Has anybody anything else that they would 
like to bring before this hearing today before 
the adjournment? Mr. Meltzer? 

MR. MELTZER: We. 

TRIAL COMMISSIONER: Gentlemen? 

THE RESPONDENTS: No response. 

TRIAL COMMISSIONER: We are edfourning until 
10:00 a.m. cn April 27th when we will have this 


hearing. We will stert it end if you have anything 


te offer, we wiil accept it. 


This heering is adjourned. 


! 


| CONSOLIDATED oy REPORTERS * MAIN OFFICE, 33 Willis Avenue, Mirela, N.Y. « Ploneer 1-4470 
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EXHIBIT 11 - NOTICE OF MOTION 57a 
COURT OF APPEALS OF THE STATE OF NEW YORK 


Petitioners-Appellants, 


Reviewing the determination of the Respondent 
which dismissed Petitioners from their positions 
as Patrolmen and Detectives and directing their 


In The Matter Of 
ROBERT J. CULLINAN and WALTER J. MEYER, 
reinstatement and for a new hearing, 


| 
-against- NOTICE OF MOTION | 


LOUIS J. FRANK, Commissioner of Police, and 
INSPECTOR CHRISTOPHER QUINN, Trial Com- 
missioner of the Police Department of the County 
of Nassau, 


Respondents. 


PLEASE TAKE NOTICE that upon the annexed affirmation of MARTIN I. 
SILBERG, ESQ., dated the 6th day of April, 1973, the undersigned will move 
this court at a term thereof at the courthouse located on Eagle Street, Albany, 


New York on the 30th day of April, 1973 at 2:00 p.m. in the afternoon of that 


| 
day, or as soon thereafter as counsel can be heard for an Order permitting an 


appeal to the Court of Appeals, froma decision of the Appellate Division, 


Second Department, affirming a decision of the Supreme Court of the State of 


other and further relief as this Courl may seem just and proper. Cc 
i 

Y sae S 

Dated: April 6, 1973 Yours; etc., 


TO: Goldstein, Silberg & Hauptman 
Attorneys for Petitioners- 
HON. JOSEPH JAS?VAN Appellants. 
| Coanty Attorney: Nassau Gounty §302 Merrick Road 
Nassau County Enecutive Buileing Massapequa, New York 11758 


Q 


| West Street, Mineole, New York 11501 (516) 541-2700 ; 


| 
| 
New York, refusing to review the determination of the Respondent, or such | 
| 
' 
| 


te. oe’ oe mer TON 
mW VILO DIITEUIY 


A 


AFFIRMATION OF MARTIN |. SILBERG IN SUPPORT OF MOTION 
COURT OF APPEALS OF THE STATE OF NEW YORK 


In The Matter Of 
ROBERT J. CULLINAN and WALTER J. MEYER, 
Petitioners-Appellants, 
Reviewing the determination of the Respondent 
which dismissed Petitioners from their positions 


as Patrolmen and Detectives and directing their 
reinstatement and for a new hearing, ) 


~against- AFFIRMATION _ 


LOUIS J. FRANK, Commissioner of Police, and 
INSPECTOR CHRISTOPHER QUINN, Trial Com- 
missioner of the Police Department of the County 
of Nassau, 


Respcndents. 

STATE OF NEW YORK) 
COUNTY OF NASSAU) SS.: 

MARTIN I, SILBERG, an attorney duly licenses to practice law in the 
State of New York, hereby affirms the following to be true under the 'penaltics 
of perjury: 

That I am the attorney for the above-named 2ctitioners, who request 
permission from this Court to appeal from decisions of the Appellate Division, 
Second Department of the State of New York; The first decision appealed from 


is an Order of that court dated October 10, 1972 affirming the judgment of the 


Supreme Court of Nassau County, which was entered on August 10, 1971; the 


second decision appealed from is a denial of a motion by the Petitiondrs=-: 
geht 


¥. 


Appellants to re-argue the aforementioned decision. Such later decision wag 


dated January 19, 1973, and there were no opinions rendered in either order. 
Neither order was served upon counsel or the Potitioners-Appc lla: 
April 3, 1973. 

Your affiimant has annexed hereto w brief pursuant to the ruls 
Court of Appeals, Sec. 500.9, | 

WHEREFORE, your affltmant respectfully prays that thie Go 


' 


Cader purmbitii the Metithoner. Appotlanti Cor app free both: cordon ect 


Appellate Division, Second Department, 


f 
& 


ARTIN 1. SILBERG 


| 


Dated: April 6, 1973 


: 


ORDER DENYING REARGUMENT G 60a 


At a Term of the Appellate Division of the Supreme Court 
of the State of Now York, Second Judicial Department, 
held in Kings Countyon = Qergoly> Y 20, 1035 


HHONe SAMURL RABIN, ~Proxdinglnstices : 
ION. JAMES D. HOPKINS Acting Presiding Justice 
VON e ERED- J MUNDE Re 
HON. M. HENRY MARTUSCELLO 
“EON = FLBNICY “Je oy 55 44 tefe 
HON. J. IRWIN SHAPIRO Associate Justices 
TOM + PRIM GA: G4LOTP A] 
HON. MARCUS G. CHRIST 
HiON. ARTHUR D. BRENNAN 
“HON > tr DAEH- BEN ARE 
 Reentediecn tee roe Ree 
In the Mattor of 
Robert J. Cullinan ct Bh. 


Appellants, 


Order on Appeal 
from Judgment—Civj} Action 
or Proceeding 


Vv. 
Louis J. Prank Commissioner of Police 
9 
Nassau County, et Als 


Respondents, 
NR a 
In the above entitled cause, the above named Robert J, Cullinanan ee Bie, 


petitioners, 


having appealed to this court from a judgment of the Supreme Court, Nassau 


Countysumds entered August 10, 1971; 


In ! 


the said appeal having been argued by 
Martin I. Silberg . Esq., of counsel for the appellant, and by 


Natale C. Tedene , Esq., of counsel for the respondent, 


due deliberation having been had on Said appeal, and upon this court’s decision 


slip heretofore filed and made a part hereof, it is: 


Pine 
ORDERED that the judgment appealed from js hereby Unanimoysly affirmed, 


~ 


without costs, 


Ata Tir at tie Aap Lille Dis isien of tie Supreme Court 
of the Stite of Ne me York, Soeéung id Judicind J), partment, 


held in Kings County on January 19, 1973 
, £e73. 


JION. f;" s ee Nite “Fr> 2. ? Semis is eared settee: 
HON. JAM SD, MOLiNe sae eee Presiding Justice, 
JION. ee Seb sa Me a ' 
HOM MM. TieNRY 
HON, ctueteeseseenscinss zy 
SION. 2. IRWIN SHADING : 
HON, 22 MOA osteo Associate Justices 
Hn. MARCUS G. CINUST 
WON. ARTHUR D. URENNAN 
HON. that Popes sy 
2 
IN WHE MATTER OF ROBERT . CULLINAN, 
| 
et ie, | 
‘a Appellants, 


v. 
LOUIS J. FRANK, Commissioner of Police, peed ea Gere Appeal 
Stee “- poor 
Nassau County, et al. CIAL IMMER penis 


Respondents, 


In the above entitled cause, the Bhieve named Rober J. Cullinan,-et al, »appellants, 


havinz moved for rea reument of thei apeeal irom a judgment Of Une : 
Supreine Court, Nassau County, enioesd sueuct 10, 1971. which was Gnani- 
Ls . 


~ ~ -r ad Co as TATA - Yr . rman 
eeutet stirs’ Cet ONT cottons COVERS oy antel Iria a Tne COUKUMETS: CIE 


mously affirmed by order ef this court dated Octobe; tf, 1372: 


Now, upon the papers filed in Support of said motion and the papers 


$ 


Bfilcd in opposition thereto; upon the papers ou which the appeal was determined; and the rnotion 


m having been duly submilted and due delibora tion having been had thereon, it is: 


ORDERED that the motion is hercby denied. 
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PETIT! ONERS-“APPELLANTS Y BRIEF 


COURT OF APPEALS OF THE STATE OF NEW YORK 
| 


| 
In The Matter Of 


ROBERT J. CULLINAN and WALTER J. MEYER, 


| 


Petitioners—Appellants, 
Reviewing the determination of the Respondent which dismissed Petitioners 
from their positions as Patrolmen and Detectives and directing their re- 


instatement and for a new hearing, 


4 
-against- 


LOUIS J. FRANK, Commissioner of Police, and INSPECTOR CHRISTOPHER 
QUINN, Trial Commissioner of the Police Department of the County of 
Nassau, 


Respondents. 


Goldstein, Silberg & Hauptman 
Attorneys for Petitione:s-Appellants 
9302 Merrick Road 

Massapequa, New York 11758 

(516) 541-2700 


MARTIN I. SILBEKG 
of Counsel 


Petitioners-Appellants brief in support of their motion 


to permit an appeal to the Court of Appeals of the State of New York. 


j 


| STATEMENT 


The Petitioners-Appellants ROBERT J. CULLINAN and WALTER J. 
} 
MEYER submit this brief in support of their motion to permit an appeal 


to this Court. The Appellants appealed to the Appellate Division, Second 
Department froma ne of Justice Mario Pittoni of the Supreme Court 
of the State of New York, dated July 15, 371, which dismissed their 
petition fora review of the respondents’ action in conducting a Police 
Department Trial and Hearing resulting in the dismissal of both petitioners 
from the Nassau County Police Depa:tment. 

They further appeal from a decision of the Appellate Division 
denying their motion to reargue.. The two orders are dated October 10, 
1972 and January 19, 3973 respectively. 

The two petitioners, formerly Detectives of the Nassau County 
Police Department oa on july 2, 1970, charged by the Police Depart- 
ment with certain v olations of the rules and regulations of the Bureau, 
to wit, attempted extortion. On June 25, 1970, a Grand Jury of the Count; 
of Nassau indieted both for the crime of an Attempt to Commit the Crime 
of Grand Larceny in the First Degree. The petitioners plead not guilty 
in both proceedings. 

The Police Department conducted a hearing on April 22, 1971, 


as a result of which both men were fired from the force. This took effect 


on June 4, 1971. 


They were then jointly tried in the Supreme Court in Nassau 
County and were acquitted by a jury. 
POINT 1 


THE APPELLANTS WERE EFFECTIVELY DENIED 
THE RIGHT TO COUNSEL OF THEIR CHOICE. 


Prior to their trial in the Supreme Court on the criminal charges, 


the Appellants were represented by a well-known criminal lawyer named 
John Sutter of Mineola, who was well experienced in the Criminal Law 
and had been the attorney for the Patrolmens Benevolent Association in 
Nassau County. This is the first time in the history of the County that 
Police Officers were io be tried by a Departmental Hearing prior to the 
disposition of the criminal charges involving the same act. Due to the 
log jam in the County Court of Nassau County, the Appellants’ case had 
been delayed to the point where the Police Department moved the hearing 
to a conclusion. During the period from November 30, 1970 to April 22, 
197i, Mr. Sutter had been engaged ina rather long criminal case in New 
York City. He had requested several adjournments which had been 
granted to him. On April 8, 1971 the Police Department requested an ad- 
jOurnment which was consented to by Mr. Sutter. Mr. Sutter was pre- 
pared on that date. Approximately two (2) weeks later, Mr. Sutter was 
then cnyaged again on another urimina!l matter. fhe Aouellants were ad— 


vised by Mr. Sutter to remain mute throughout the hearing, which they 


did, and which resulted in their immediate dismissal. 
POINT 2 


SUBSTANTIAL JUSTICE REQUIRES THE 
GRANTING OF THIS MOTION. 


Subsequently, Martin I. Silberg, Esq., of this office repre- 


sented the Appellants at their criminal trial and on their appeal to 


% 
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Appellate Division. 

During the argument of the appeal in that court, Justice Shapiro 
requested that I ovo documentation indicating that (1) An adjournment 
had, in fact, been requested by the Police Department, and (2) That this 
was, in fact, the first time the Police Officers were tried in the depart- 
ment prior to their criminal trial. The only one wno could provide valid 
documentation on those points was Mr. Sutter. The appellants were 
under the inpression that no decision would be forthcoming until that 
documentation was frovided to the court. 

The argument of the appeal took place during the morning of 


September 7, 1972. Unknown to the Appellants, an order denying the 


appeal had been issued forth from the Appellate Division on October 10, 


1972. That o der was never served upon the Appellants until April 3, 
1973. The Appellants learned of the adverse decision during casual 
conversation between their attorncy and the County Attorney's office. 


A motion to reargue was made on the grounds that the affidavit of Mrs 
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Sutter was not received by the Appellants until October 1g, 1972 and 


forwarded to the Court on the following day. Therefore, that tribunal 
' 
could not have considered these vital issues since they made their de- 


cision prior to receiving Mr. Sutter's affidavit. 

Phe Appellants were two detectives who have accumulated 
between them 27 unblemished years of policé work. At nae criminal 
trial fourteen (14) character witnesses, ranging from inspectprs to cap- 
tains and lieutenants, testified on their behalf. The bering of the wit- 
nesses who had testified at the Departmental Hearing, but “ip had not 
been subjected to cross-examination, indicated beyond all daca. the 

{ 
innocence of these men. Now, in effect, they find themselves ina 
"Catch-22" situation. Naturally, since they were acquitted at the 
Criminal Trial, that record had never been before any Appellate Court. 
In effect, their reputations and careers have been wrecked on two oc- 
casions by the neglect of their former attorney. The first time, when he 
failed to represent them at their Departmental Hearing, and the second 
time, when inspite of their entreaties, he submitted his pees al 

- 
seven (7) weeks after the appeal had been arguéd, They have paida 
terrible price for this abuse and request that this Court permit them to 
check the entire record, including, if this Court desires, the record of 


their trial in which they were acquitted. Substantial justice we respect- 


fully submit requi.es that this Court grant such permission. t 
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CONCLUSION 


THE PETITIONERS-APPELLANTS SHOULD BE 
PERMITTED TO APPEAL TO THIS COURT. 


Respectfully submitted, 


Goldstein, Silberg & Hauptman 
Attorneys for Petitioners- 
Appellants. 


MARTIN I, SILBERG 
of Counsel 


A 201 Attidava ot Service by Mail 


_ . LUTZ APPELLATE PRINTERS, INC. 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


WALTER J, MEYER, 


Index No. 
Plaintiff- Appellant, 


- against - Affidavit of Service by Mail 
LOUIS J. FRANK etal., 
Defendants- Appellees. 


S E OF NEW RK, COUN 
STATE OF NEW’ YORK, COUNTY OF NEW YORK 


r 


!, Velma N. Howe 


being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 


298 Macon Street, Brooklyn, New York 11216 
That on the 11th day of dune 


19 76, deponent served the annexed 
Appendix Bune ' 
upon John F, O Shaughnessy Cou Be Sous Tee (s) for 
Defendants- Appellees 


in this action, at Nassau County Executive Building West Street 


Mineola, New York 11501 the address designated by said attorney(s) for that 
purpose by depositing a true copy of same, enclosed in a postpaid properly addressed wrapper in a 


Post Office Official Depository under the exclusive care and custody of the United States Post Office 
Department, within the State of New York. 


Sworn to before me, this 


dav of — June 


Wa 
VELMA N,. HOWE 


ROB: RT T. BRIN 
NOTARY "US ¢ '9.€ of New York 
No. 31 9418959 

Quali. ed cn New York € 
nN Count 
Comission Expires March 30, 1977 


